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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, ex rel. W.A.

DREW EDMONDSON, in his capacity as

ATTORNEY GENERAL OF THE

STATE OF OKLAHOMA AND

OKLAHOMA SECRETARY OF THE

ENVIRONMENT C. MILES TOLBERT,

in his capacity as the TRUSTEE FOR

NATURAL RESOURCES FOR THE

STATE OF OKLAHOMA PLAINTIFFS

v. CASE NO.: 05-CV-00329 TCK -SAJ

TYSON FOODS, INC., TYSON
POULTRY, INC., TYSON CHICKEN,
INC., COBB-VANTRESS, INC,,
AVIAGEN, INC., CAL-MAINE FOODS,
INC., CAL-MAINE FARMS, INC.
CARGILL, INC., CARGILL TURKEY
PRODUCTION, LLC, GEORGE’S,
INC., GEORGE’S FARMS, INC.,
PETERSON FARMS, INC., SIMMONS
FOODS, INC. and WILLOW BROOK
FOODS, INC. DEFENDANTS

DEFENDANTS’ SCHEDULING PROPOSAL PURSUANT TO
JANUARY §, 2007 ORDER (DKT. NO. 1016)

As instructed by the Court, counsel for Defendants met with counsel for Plaintiffs
on January 12, 2007 and again on January 19, 2006 to “discuss scheduling dates” for this
case. 1/5/07 Order and Opinion, p. 4 (Dkt. No. 1016). Unfortunately, those meetings did
not yield an agreement between the parties as to the appropriate form or content of a
scheduling or case management order for this case. Consequently, Defendants provide
the Court with the following information and scheduling proposals for the Court’s

consideration in developing a scheduling or case management order:
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I. Defendants’ Objections to the Plaintiffs’ Scheduling Proposal

Defendants object to the schedule and deadlines proposed by Plaintiffs as being
unrealistic and prejudicial to defendants. The proposed November 2008 trial date might
have been achievable had Plaintiffs forthrightly disclosed the basis for this lawsuit in
their initial disclosures or even in response to written discovery. However, as this Court
is well aware, Plaintiffs’ sampling data, which is central to this case and which Plaintiffs’
counsel has described as voluminous, has been withheld from Defendants for the over a
year and one half. Under the Court’s Order, Plaintiffs have been ordered to produce that
information on February 1, 2007. 1/5/07 Order and Opinion, p. 11 (Dkt. 1016).
Plaintiffs’ obstinate refusal to disclose such basic information has severely retarded the
development of the issues in this lawsuit. In addition to reviewing the long-withheld
sampling data, Defendants require sufficient time between now and trial to depose
potentially dozens of party and non-party fact and expert witnesses, review and analyze
the State’s “rolling production” of records from multiple state agencies', conduct any

LYY

sampling or field work necessary to respond to Plaintiffs’ “sampling data”, prepare expert
reports, file dispositive motions, participate in what promises to be a hard-fought Daubert

phase and prepare jury instructions, pre-trial briefs and motions in limine. Many of these

initiatives will require hearings and conferences before the Court with attendant delays

' Plaintiffs have substantially delayed Defendants in their efforts to obtain
relevant records from State agencies. Document reviews and records custodian
depositions have been repeatedly postponed. Plaintiffs have not yet even committed to
dates for document reviews for the following four agencies: Oklahoma Department of
Agriculture, Food & Forestry, Office of the Secretary of Environment, Department of
Recreation and Tourism and Department of Wildlife Conservation. In addition,
Defendants’ copying of records from other agencies has been substantially delayed due to
unreasonable restrictions imposed by Plaintiffs on the number of records that can be
removed for copying at one time. As a result of Plaintiffs’ conduct, Defendants are
unlikely to have copies of all relevant agency documents until after July 2007.
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arising from this Court’s already crowded docket. Simply put, the work remaining in this
case cannot be completed in time for Plaintiffs’ proposed November 2008 trial date.

Defendants’ objections to Plaintiffs® scheduling proposal are not limited to the
proposed November 2008 trial date. Defendants also object to the manner in which
Plaintiffs have sought to sequence or stage several of the pre-trial deadlines. For
example, Plaintiffs ask this Court to stagger their own expert reporting deadlines with
Plaintiffs’ “Damages Reports” not being due until five (5) months after their “Injury and
Causation Reports”. This is improper. Plaintiffs” expert reports on all issues in this case
should be submitted at the same time. Moreover, Defendants cannot submit their expert
reports on damages simultaneous with Plaintiffs’ experts as proposed under their
schedule. Any opinions that Defendants offer on “damages” will likely be in rebuttal of
Plaintiffs’ expert opinions on this topic. Likewise, the proposed 60-day gap between
submission of Plaintiffs’ “Injury and Causation” expert reports and Defendants’ expert
reports is insufficient. Defendants will need considerably more than 60 days to analyze
Plaintiffs’ multiple expert reports and any previously undisclosed data or analysis
supporting such reports, depose each expert and assimilate the information learned into
detailed reports by defense experts. Defense counsel raised each of these objections with
Plaintiffs counsel during the January 12" meeting, but Plaintiffs refused to reconsider
their positions on the proposed deadlines.

II. Defendants’ Scheduling Proposal

At the January 12, 2007 meeting, Plaintiffs’ counsel advised Defendants that after

a year and one-half of litigation they have now decided to file a motion for a preliminary

injunction which would be the subject of a two-week long evidentiary hearing. Plaintiffs
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claim that the motion for preliminary injunction will be supported by expert opinions and
scientific analysis; presumably analysis of the “voluminous” sampling data which
Defendants will not receive until February 1, 2007. Plaintiffs made this disclosure
because they believed the inclusion of a preliminary injunction phase in this case would
alter Defendants’ views on realistic and achievable pre-trial deadlines. Plaintiffs are
correct in that regard. Defendants believe that such a motion, if filed, will consume the
parties’ and this Court’s resources and attention for an extended period of time while
depositions of designated preliminary injunction experts are taken, defense expert
rebuttal reports are prepared, briefs are written and witness and exhibit lists specific to a
hearing on the motion are prepared and exchanged. Given the delay in progress of the
case-in-chief, which Plaintiffs acknowledge will occur if a motion for preliminary
injunction is filed, Defendants submit herewith two different scheduling proposals; one
assuming a motion for preliminary injunction is not filed (Exhibit A) and one assuming a
motion for preliminary injunction is filed (Exhibit B).

With respect to Defendants’ scheduling proposal for this case with a preliminary
injunction motion phase (Exhibit B), Defendants request the opportunity to be heard
again on the appropriate schedule for this case if and when such a motion is actually
filed. Defense counsel inquired at the January 12, 2007 meeting as to the basis for the
motion, the nature and geographic scope of relief to be sought and the anticipated filing
date of such a motion. Plaintiffs flatly refused to provide such details. Plaintiffs’ refusal
to provide such information greatly limits Defendants’ ability to make a meaningful
scheduling proposal. At this time, Defendants believe the schedule outlined in Exhibit B

would be reasonable for a case of this magnitude with a preliminary injunction motion
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phase. However, this schedule may be too truncated or, for that matter, too elongated
once Plaintiffs finally reveal the basis for their threatened motion and the nature and
scope of injunctive relief sought.
III.  Conclusion

Defendants request that this Court reject Plaintiffs’ scheduling proposal and enter
a case management and scheduling order consistent with Defendants® scheduling
proposals. More specifically, Defendants request that this Court adopt a schedule
substantially similar to that proposed in Exhibit B unless Plaintiffs elect not to file a
motion for preliminary injunction in which event Defendants request that this Court adopt

a schedule substantially similar to that proposed in Exhibit A.
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Respectfully submitted,

KUTAK ROCK LLP

/s/ Robert W. George

ROBERT W. GEORGE, OBA #18562
The Three Sisters Building

214 West Dickson Street

Fayetteville, AR 72701-5221

(479) 973-4200 Telephone

(479) 973-0007 Facsimile

-AND-

STEPHEN JANTZEN, OBA #16247
PAULA BUCHWALD, OBA# 20464
PATRICK M. RYAN, OBA #7864
RYAN, WHALEY & COLDIRON

900 Robinson Renaissance

119 North Robinson, Suite 900
Oklahoma City, OK 73102

(405) 239-6040 Telephone

(405) 239-6766 Facsimile

-AND-

THOMAS C. GREEN, appearing pro hac vice
MARK D. HOPSON, appearing pro hac vice
TIMOTHY K. WEBSTER, appearing pro hac
vice

JAY T. JORGENSEN, appearing pro hac vice
SIDLEY AUSTIN LLP

1501 K Street, N.W.

Washington, D.C. 20005-1401

(202) 736-8000 Telephone

(202) 736-8711 Facsimile

ATTORNEYS FOR DEFENDANTS TYSON
FOODS, INC., TYSON POULTRY, INC,,
TYSON CHICKEN, INC. AND COBB-
VANTRESS, INC.
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/s/ A. Scott McDaniel

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

A. SCOTT MCDANIEL, OBA #16460
NICOLE M. LONGWELL, OBA #18771
PHILIP D. HIXON, OBA #19121
MCcCDANIEL LAW FIRM

320 South Boston Ave., Ste 700

Tulsa, OK 74103

-AND-

SHERRY P. BARTLEY, AR BAR #79009
MITCHELL, WILLIAMS, SELIG,
GATES & WOODYARD, PLLC
425 W. Capitol Avenue, Suite 1800
Little Rock, AR 72201

ATTORNEYS FOR PETERSON
FARMS, INC.

/s/ John H. Tucker

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

THERESA NOBLE HILL, OBA #19119
JOHN H. TUCKER, OBA #9110
COLIN H. TUCKER, OBA #16325
RHODES, HIERONYMUS, JONES,

TUCKER & GABLE
Post Office Box 21100
100 W. 5% Street, Suite 400
Tulsa, OK 74121-1100

-AND-

TERRY W. WEST

THE WEST LAW FIRM

124 W. Highland

Post Office Box 698
Shawnee, OK 74802-0698
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-AND-

DELMAR R. EHRICH, ESQ.

BRUCE JONES, ESQ.

KRISANN KLEIBACKER LEE, ESQ.
FAEGRE & BENSON, LLP

2200 Wells Fargo Center

90 South 7™ Street

Minneapolis, MN 55402

ATTORNEYS FOR CARGILL, INC., and
CARGILL TURKEY PRODUCTION, LLC

BY: /s/ R. Thomas Lay

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

R. THOMAS LAY, OBA #5297

KERR, IRVINE, RHODES & ABLES

201 Robert S. Kerr Ave., Suite 600
Oklahoma City, OK 73102

-AND-

JENNIFER S. GRIFFIN
LATHROP & GAGE, L.C.
314 East High Street
Jefferson City, MO 65101

ATTORNEYS FOR WILLOW BROOK
FOODS, INC.

BY: /s/Randall E. Rose

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

RANDALL E. ROSE, OBA #7753
GEORGE W. OWENS, ESQ.
OWENS LAW FIrRM, P.C.

234 W. 13" Street

Tulsa, OK 74119

-AND-
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JAMES MARTIN GRAVES, ESQ.
GARY V. WEEKS, ESQ.

BASSETT LAW FIRM

Post Office Box 3618

Fayetteville, AR 72702-3618

ATTORNEYS FOR GEORGE’S, INC. AND
GEORGE’S FARMS, INC.

BY: /s/John R. Elrod

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

JOHN R. ELROD

VICKI BRONSON, OBA #20574
BRUCE WAYNE FREEMAN
CONNER & WINTERS, L.L.P.

100 W. Central St., Suite 200
Fayetteville, AR 72701

ATTORNEYS FOR SIMMONS FOODS,
INC.

BY: /s/ Robert P. Redemann

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

ROBERT P. REDEMANN, OBA #7454

LAWRENCE W. ZERINGUE, ESQ.

DAVID C. SENGER, OBA #18830

PERRINE, MCGIVERN, REDEMANN, REID,
BARRY & TayLOR, P.L.L.C.

Post Office Box 1710

Tulsa, OK 74101-1710

-AND-

ROBERT E. SANDERS

STEPHEN WILLIAMS

YOUNG, WILLIAMS, HENDERSON & FUSILIER
Post Office Box 23059

Jackson, MS 39225-3059

ATTORNEYS FOR CAL-MAINE FARMS,
INC. AND CAL-MAINE FOODS, INC.
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CERTIFICATE OF SERVICE

I certify that on the 21% day of January 2007, I electronically transmitted the
attached document to the Clerk of Court using the ECF System for filing and transmittal
of a Notice of Electronic Filing to the following ECF registrants:

W. A. Drew Edmondson, Attorney General
Kelly Hunter Burch, Assistant Attorney General
J. Trevor Hammons, Assistant Attorney General
Robert D. Singletary, Assistant Attorney General

Douglas Allen Wilson

Melvin David Riggs

Richard T. Garren

Sharon K. Weaver

RIGGS ABNEY NEAL TURPEN ORBISON & LEWIS

Robert Allen Nance
Dorothy Sharon Gentry
RIGGS ABNEY

J. Randall Miller

David P. Page

Louis W. Bullock

MILLER KEFFER & BULLOCK

Elizabeth C. Ward

Frederick C. Baker

William H. Narwold

MOTLEY RICE

COUNSEL FOR PLAINTIFFS

A. Scott McDaniel
Nicole Longwell
Philip D. Hixon
MCDANIEL LAW FIRM

Chris Paul
JOYCE, PAUL & MCDANIEL PC

Sherry P. Bartley

drew_edmondson@oag.state.ok.us
kelly burch@oag.state.ok.us
trevor_hammons@oag.state.ok.us
robert_singletary(@oag.state.ok.us

doug_wilson@riggsabney.com
driggs@riggsabney.com
rgarren(@riggsabney.com
sweaver@riggsabney.com

rnance(@riggsabney.com
sgentry@riggsabney.com

rmiller@mkblaw.net
dpage@mbkblaw.net
Ibullock@mbkblaw.net

lward@motleyrice.com
fbaker@motleyrice.com
bnarwold@motleyrice.com

smcdaniel@mcdaniel-lawfirm.com
nlongwell@mcdaniel-lawfirm.com
phixon@mcdaniel-lawfirm.com

cpaul@jpm-law.com

sbartley@mwsgw.com

MITCHELL, WILLIAMS, SELIG, GATES & WOODYARD PLLC

COUNSEL FOR PETERSON FARMS, INC.

R. Thomas Lay
KERR, IRVINE, RHODES & ABLES
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Thomas J. Grever tgrever@lathropgage.com
LATHROP & GAGE, L.C.
Jennifer S. Griffin Jjgriffin@lathropgage.com

LATHROP & GAGE, L.C.
COUNSEL FOR WILLOW BROOK FOODS, INC.

Robert P. Redemann rredemann@pmrlaw.net

Lawrence W. Zeringue lzeringue@pmrlaw.net

David C .Senger dsenger@pmrlaw.net

PERRINE, MCGIVERN, REDEMANN, REID, BERRY & TAYLOR, PLLC

Robert E. Sanders rsanders@youngwilliams.com

E. Stephen Williams steve.williams@youngwilliams.com

YOUNG WILLIAMS P.A.
COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC.

George W. Owens gwo@owenslawfirmpc.com
Randall E. Rose rer@owenslawfirmpc.com
THE OWENS LAW FIRM, P.C.

James M. Graves jgraves@bassettlawfirm.com
Gary V. Weeks gweeks@bassettlawfirm.com
BASSETT LAW FIRM

COUNSEL FOR GEORGE’S INC. AND GEORGE’S FARMS, INC.

John R. Elrod jelrod@cwlaw.com
Vicki Bronson vbronson@cwlaw.com
CONNER & WINTERS, P.C.

Bruce W. Freeman bfreeman@cwlaw.com
D. Richard Funk dfunk@cwlaw.com
CONNER & WINTERS, LLLP

COUNSEL FOR SIMMONS FOODS, INC.

John H. Tucker Jtuckercourts@rhodesokla.com
Colin H. Tucker chtucker@rhodesokla.com
Theresa Noble Hill thillcourts@rhodesokla.com
RHODES, HIERONYMUS, JONES, TUCKER & GABLE

Terry W. West terry@thewesetlawfirm.com
THE WEST LAW FIRM

Delmar R. Ehrich dehrich@faegre.com

Bruce Jones bjones@faegre.com

Krisann Kleibacker Lee kklee@faegre.com

Dara D. Mann dmann(@faegre.com
FAEGRE & BENSON LLP

COUNSEL FOR CARGILL, INC. AND CARGILL TURKEY PRODUCTION, LLC
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I also hereby certify that I served the attached documents by United States Postal Service, proper
postage paid, on the following who are not registered participants of the ECF System:

C. Miles Tolbert Charles L. Moulton

Secretary of the Environment Arkansas Natural Resources Commission
State of Oklahoma 323 Center Street

3800 North Classen Suite 200

Oklahoma City, OK 73118 Little Rock, AR 72206

COUNSEL FOR PLAINTIFFS

/s/ Robert W. George
Robert W. George
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